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theless, it was held, relying on an earlier decision, 88 that the objection of in- 
terest on the ground of ownership went to the weight and not to the com- 
petency of the evidence, inasmuch as by statute all persons interested had 
become competent witnesses. This application of the statute is not only 
irreconcilable with the requirements of the exception, as above pointed 
out, but it also involves a misunderstanding of the rationale of the statute 
relied upon. A statute of this kind presupposes an opportunity to weigh 
a witness' measure of credit, as well as the means afforded for doing so by 
cross-examination, and the like." These safeguards, which alone justify the 
risk of admitting interested witnesses, are absent in the case of the declara- 
tions of interested persons who are deceased, and the action of the New 
Hampshire court in extending the statute to such a case was clearly 
indefensible. 

Cancellation and Cloud on Title. — Although the jurisdiction of equity 
to cancel an instrument is said to be discretionary, 1 it is now governed by 
certain recognized principles. 5 First, if the instrument would be valid if 
sued upon at law, equity will not cancel unless there appear grounds for 
which, according to established principles, equity will i give affirmative re- 
lief, e. g., fraud, mistake, etc.* This is the meaning of the occasional asser- 
tion, 4 "where the complainant's defense is purely equitable, cancellation will 
be decreed." A defense "purely equitable," however, is not one which 
would be a defense to an action for specific performance, 5 although it has 
been so considered," and cancellation given in a case of mere hardship. 7 In 
the second place, if the complainant's defense is one which would be ac- 
cepted by a court of law, there must appear other circumstances by reason 
of which the protection of the law courts would be inadequate. 8 Such cir- 
cumstances may show, for example, danger that the defense may become 
unavailable by the time suit is brought on the instrument, that, if nego- 
tiable, the instrument may pass into the hands of an innocent purchaser, or 
that the instrument clouds the complainant's title to realty." These two 
grounds for equitable relief are sometimes confused. 10 

The basis of relief for cloud, on title is the existence of a semblance of 
title or interest, in fact unfounded, but, while allowed to continue, prejudi- 
cial to the marketability of the property." In determining whether a claim 
is one affecting marketability, the view clearly most in accord with equitable 
principles is that recognized by some jurisdictions according to which relief 
is granted when the instrument does in fact depreciate the market value 
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of the property." In most jurisdictions, however, this view is repudiated. 
In modified form it exists in Missouri where instruments whose defects 
are discoverable only by legal acumen will be cancelled." In Massachusetts 
the instrument must on its face, or together with extrinsic facts, be some 
evidence of a right adverse to the plaintiff." According to the general 
view the instrument must not be void on its face, or of such a nature that, 
in any proceedings, its defects must necessarily appear." The liberal view, 
early asserted by Chancellor Kent," was soon rejected in New York, which 
has apparently set its face against a free use of the remedy. Thus, not 
only must the claim be such as to require extrinsic facts to disprove its 
validity, but proof of a prior record title in the plaintiff is held not to be 
an extrinsic fact. 17 

A recent Appellate Division case in New York presents an unusual ap- 
plication of the remedy. St. Stephens Church v. The Church of the Trans- 
figuration (1909) N. Y. L. J. Vol. XL, 105. Church A, having arranged to 
sell property to church B, found it necessary to convey through X. X 
covenanted to A that the land should be used only for church purposes; 
and B likewise on conveyance, covenanted to X. In a suit by B it was held 
that the covenant from X to A might be cancelled as a cloud on title. 
Whether this covenant be looked upon as one merely between X and A, 
or, as apparently viewed by the court, substantially between B and A, the 
covenant not appearing to be for the benefit of any land of A's, was purely 
personal, did not run with the land, and is uninforcible by injunction." 
Since, as a claim to an equitable encumbrance it would be invalid on its 
face, under the settled New York rule, no relief could be given. More- 
over, the cancellation of the instrument would deprive the defendant of a 
valid legal right, which, it is believed, could not be taken away even if an 
equitable easement were apparently created." The real foundation of the 
relief seems to be not cloud on title, but the hardship to the complainant 
consisting in the slight value of the covenant to the defendant and the 
great inconvenience to the plaintiff. That hardship resulting from circum- 
stances subsequent to the formation of the contract may be a defense to 
specific performance has been recognized 80 by the weight of authority. 
But hardship, as a basis for affirmative relief under any circumstances, has 
scarcely ever been entertained. 21 Yet, though unsupported by authority, the 
hardship, combined with the apparent attempt of the defendant to use the 
covenant as a means of extortion furnishes strong equities in the plaintiff's 
favor. 
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